
DIGEST: 

Where b i d d e r  s u b m i t s  b i d  bond documents  
c o n t a i n i n g  s i g n a t u r e s  of i n d i v i d u a l  sure t ies  
r e p r o d u c e d  on  b i d  form p r i o r  to  c o m p l e t i o n  o f  
form,  c o n t r a c t i n g  o f f i c e r  p r o p e r l y  rejected b i d  
as  n o n r e s p o n s i v e  b e c a u s e  s u r e t y  c o u l d  a r g u e  
a f t e r  b i d  o p e n i n g  t h a t  i t  n e v e r  a g r e e d  t o  be 
bound on  bond. 

R i c h a r d  D. Orson  p ro te s t s  t h e  r e j e c t i o n  of h i s  l o w  b i d  
u n d e r  U n i t e d  S t a t e s  Depar tmen t  o f  A g r i c u l t u r e ,  Forest  Ser- 
v i c e ,  i n v i t a t i o n  f o r  b i d s  N o .  R6-82-llOC f o r  t h e  c o n s t r u c -  
t i o n  and r e c o n s t r u c t i o n  o f  G r i z z l y  Peak Roads 3 8 3  and 
3 8 3 . 3 0 0 .  Orson s ta tes  h i s  b i d  was r e j e c t e d  by  t h e  con- 
t r a c t i n g  o f f i c e r  f o r  a " v e r y  i n s i g n i f i c a n t  t e c h n i c a l i t y "  
r e s u l t i n g  from O r s o n ' s  s u b m i s s i o n  of p h o t o c o p i e d  b i d  
bonds .  The Forest  S e r v i c e  d e t e r m i n e d  t h e  b i d  t o  be 
n o n r e s p o n s i v e  f o r  f a i l u r e  t o  i n c l u d e  a n  a c c e p t a b l e  b i d  
g u a r a n t e e .  

We a g r e e  w i t h  t h e  Forest  S e r v i c e  and  d e n y  t h e  protest .  

The i n v i t a t i o n  r e q u i r e d  a b i d  g u a r a n t e e  b e  s u b m i t t e d  
w i t h  t h e  b i d .  O r s o n ' s  b i d  i n c l u d e d  b i d  bonds  o n  r e p r o d d c -  
t i o n s  of S t a n d a r d  Forri 24, B i d  Bond, J u n e  1 9 6 4  e d i t i o n .  
Upon r e v i e w  of O r s o n ' s  b i d  s u b m i s s i o n ,  t h e  c o n t r a c t i n g  
o f f icer  d e t e r m i n e d  t h a t  t h e  bond form was a p h o t o c o p y  o f  
t h e  form w i t h  t h e  s u r e t i e s '  s i g n a t u r e s  a f f i x e d  t he re to  
pr ior  to  p h o t o c o p y i n g  and t h a t  t h e  b l o c k s  above  t h e  
i n d i v i d u a l  s u r e t i e s  a s i g n a t u r e  b l o c k s  were c o m p l e t e d  a f t e r  
t h e  s u r e t i e s  had s i g n e d  t h e  form and  i t  was p h o t o c o p i e d .  
I n  a d d i t i o n  to  t h e  b i d  bond f o r m ,  r e p r o d u c t i o n s  of com- 
p le t ed  S t a n d a r d  F o r m  2 8 ,  A f f i d a v i t  o f  I n d i v i d u a l  S u r e t y ,  
were s u b m i t t e d  f o r  e a c h  of t h e  i n d i v i d u a l  sure t ies .  A copy 
of t h e  r e v e r s e  o f  t h e  a f f i d a v i t  forin, C e r t i f i c a t e  o f  
S u f f i c i e n c y ,  was s u b m i t t e d  o n  a separa te  s h e e t  of paper. 
The c o n t r a c t i n g  o f f i c e r  c o n c l u d e d ,  t h e r e f o r e ,  t h a t  t h e  
s u r e t i e s  had no knowledge  of t h e  s p e c i f i c  b i d  bond and d i d  
n o t  e v e n  know t h e  amount o f  t h e  bond. 
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Orson s ta tes  he i n f o r m e d  t h e  c o n t r a c t i n g  o f f i ce r  t h a t  
h i s  s u r e t i e s  were u n a v a i l a b l e  a t  t h e  t i m e  of b i d d i n g  and 
t h a t  t h e y  had i n  t h e  p a s t  s u g g e s t e d  t h a t  he  u s e  a copy  of 
t h e  s t a n d a r d  form w i t h  t h e  s u r e t i e s '  s i g n a t u r e s  a l r e a d y  
a t t a c h e d .  Orson  s t a t e s  t h e  d e v i a t i o n  i n  s u r e t y  s i g n a t u r e s  
s h o u l d  be wa ived  and t h a t  h e  b e  a l l o w e d  to  correct  t h e  
forms. H e  r e l i e s  o n  52 Comp.  Gen. 184  ( 1 9 7 2 )  where w e  
c o n c l u d e d  c o n t r a c t i n g  o f f i c i a l s  c o u l d  a s c e r t a i n  t h e  
a c c e p t a b i l i t y  o f  a n  i n d i v i d u a l  s u r e t y  a f t e r  b i d  o p e n i n g .  
However, t h a t  case c o n c e r n e d  t h e  n e t  w o r t h  o f  a s u r e t y ,  and 
t h e  i s s u e  b e f o r e  u s  h e r e  is w h e t h e r  t h e  Government  r e c e i v e d  
t h e  b i d  g u a r a n t e e  r e q u i r e d  by t h e  i n v i t a t i o n  d u e  to t h e  
form o f  t h e  bond ing  documen t s .  

G e n e r a l l y ,  s u r e t y s h i p  ar ises  o n l y  by  t h e  e x p r e s s  
a q r e e m e n t  o f  t h e  s u r e t y  t o  b e  bound on  b e h a l f  o f  t h e  
p i i n c i p a l .  L o n g ' s  A i r - c o n d i t i o n i n g ,  I n c . ,  8-187566, 
J a n u a r y  6, 1 9 7 7 ,  77-1 CPD 11. Whether  o r  n o t  t h e  e s s e n t i a l  
a g r e e m e n t  by t h e  s u r e t y  o c c u r r e d  i n  t h i s  case is  cal led i n t o  
q u e s t i o n  b e c a u s e  o f  t h e  u n u s u a l  form o f  t h e  bond ing  docu-  
m e n t s  and  t h e  manner i n  wh ich  t h e  sure t ies  a re  i d e n t i f i e d .  
O r s o n ' s  u s e  of p h o t o c o p i e d ,  p r e s i g n e d  documen t s  cas t s  
s e r i o u s  d o u b t  as  to  w h e t h e r  a n  a g r e e m e n t  be tween  s u r e t y  and 
p r i n c i p a l  e v e r  arose b e f o r e  b i d d i n g  o n  t h i s  c o n t r a c t .  I n  
o u r  o p i n i o n ,  t h e  s u r e t y  is i n  a p o s i t i o n  to  a r g u e  a f t e r  b i d  
o p e n i n g  t h a t  it n e v e r  a g r e e d  to  bond Orson  and  t h a t  t h e  
bond ing  document  was e x e c u t e d  w i t h o u t  t h e  knowledge  o f  t h e  
s u r e t y .  I n  s h o r t ,  w e  a g r e e  w i t h  t h e  c o n t r a c t i n g  o f f i c e r  
t h a t  a t  t h e  t i m e  o f  b i d  o p e n i n g ,  t h e r e  was u n c e r t a i n t y  a$ t o  
w h e t h e r  t h e  s u r e t i e s  i n t e n d e d  t o  b e  bound and  t h a t  t h e  Gov- 
e r n m e n t  would r e c e i v e  t h e  b i d  g u a r a n t e e  r e q u i r e d  b y  t h e  
s o l i c i t a t i o n .  

Our O f f i c e  has c o n s i s t e n t l y  h e l d  t h a t  t h e  r e q u i r e m e n t  
for a b i d  g u a r a n t e e  o r  bond is a mater ia l  r e q u i r e m e n t  which  
c a n n o t  b e  waived .  - See  38 Comp. Gen. 532 ( 1 9 5 9 )  and  
B-175477, A u g u s t  3 ,  1972.  W a i v a b l e  d e v i a t i o n s  f rom f u l l  
c o m p l i a n c e  w i t h  b i d  bond r e q u i r e m e n t s  may n o t  be  of a 
c h a r a c t e r  wh ich  would r e s u l t  i n  t h e  Government  o b t a i n i n g  
less t h a n  t h e  same f u l l  and  complete p r o t e c t i o n  as  i t  would 
have  u n d e r  a bond i n  complete c o n f o r m i t y .  - See B-167787, 
November 4 ,  1969.  O r s o n ' s  bond is u n u s u a l  i n  fo rm i n  t h a t  
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p r e s i g n e d  p h o t o c o p i e s  of t h e  f o r m s  w i t h  t h e  s u r e t i e s '  
s i g n a t u r e s  were used i n  b i d d i n g .  
as t o  w h e t h e r  t h e  s u r e t y  a c t u a l l y  i n t e n d e d  a t  t h e  time of 
t h e  b i d  o p e n i n g  t o  bond Orson ,  w e  m u s t  c o n c l u d e  t h a t  t h e  
r e j e c t i o n  of O r s o n ' s  b i d  was r e q u i r e d .  

S i n c e  t h e r e  is u n c e r t a i n t y  

The p ro tes t  i s  d e n i e d .  

Comptroller G e n e r a l  
o f  t h e  U n i t e d  S t a t e s  




